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Program of Meeting 


The Committee on Memorials, of which Mr. Harry Sand is Chairman, 
will present a memorial to Samuel J. Jacobson. 


The Committee on Supreme and Appellate Courts, of which Mr. 
J. Courtney McGroarty is Chairman, will report on the recent amendment 
to the Appellate Division rule respecting contingent retainer agreements. 


The Committee on Law Reform, of which Mr. Francis M. Verrilli 
is Chairman, will report on the proposal to substitute the rule of compara- 
tive negligence for the rule of contributory negligence, which matter was 
referred to the Committee at the last meeting. 


Refreshments will be served after the meeting. 


The Brooklyn Barrister, the official publication of the Brooklyn Bar 
Association, is issued eight times each year, October through May, for the 


purpose of ates information to its members of the activities of the 
Association 


Articles appearing in the Barrister should be considered as the views of 


the respective authors and do not necessarily carry the endorsements of the 
Association. 


Editorial Board 
Louis E. Scuwartz, Chief Editor 


K. Freperick Gross Avice ELEANOR RuBIN 
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The 


President’s 


Page 


—by JOHN P. McGRATH 


The proposal to designate a panel of leading members of our asso- 
ciation to mediate negligence cases on consent of both parties, as outlined 
in the February Barrister, has received considerable support from both 
plaintiff's attorneys and insurance company counsel. Accordingly, I pro- 
pose to bring together a small group of interested parties to draw up a plan, 
satisfactory to both sides, for the guidance of the mediator. When the 
plan is agreed upon, it will be published and I will take steps to get the 
program started. 

* * * 


At the last meeting, a member exhibited a couple of ads from maga- 
zines containing casualty company propaganda addressed to prospective 
jurors. The message in these ads was that when jurors give excessive or 
unwarranted verdicts, they unwittingly increase all insurance premiums, 
including their own. In pious undertones, the ads also intimate that the 
companies settle all the meritorious cases and only the doubtful ones are 
tried. Our members condemned these ads as untruthful and called for 
action by the association. It would seem that the issue presented is one of 
good taste rather than veracity. Even if wholly truthful, our members 
would still object to them. 

No doubt the ads are slanted to predispose a juror to keep insurance 
premiums down by not voting for over-generous verdicts. But, on the 
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other hand, isn’t it true that there are many jurors who are recklessly 
extravagant on the theory that it’s not their money so why not give the 
plaintiff a real break? 

Perhaps the most constructive way to approach the problem is to give 
each juror some simple and useful education as to his proper place in the 
administration of justice and his duty as between the parties. In many 
communities, each juror is given a Jurors’ Handbook to read before enter- 
ing upon jury service. The contents of such a manual are fair to both 
sides. Distribution would entail expense but so does the objectionable 
advertising. I think our association should sponsor this move. How about 
the insurance companies financing it? 


* *” * 


The Legislature is approaching the hectic preadjournment period, 
when bills are passed or killed by the hundreds with the individual member 
helpless to keep pace with what is going on. One of the bills of wide- 
spread interest would allow a rent increase of 15% over 1943 levels to 
landlords of residential properties. Legislative regulation of rents has 
become so integrated into our contemporary economy that we seldom 
stop to realize that its only constitutional justification is the existence of 
an alleged emergency in housing. 


How long does an emergency have to exist before it becomes the 
normal state of affairs? The rent confrol situation is more expedient 
than logical. There is probably not a Court in the State which would 
declare rent controls unconstitutional and yet there is grave doubt that 
there presently exists such an emergency, im the constitutional sense, as 
would justify the continued suspension of basic property rights. Mr. 
Justice Jackson in the steel seizure case pointed out the tendency of exist- 
ence of emergency powers to kindle emergencies. There is even greater 
danger to constitutional safeguards in the ever growing tendency to per- 
petuate legislative restrictions of basic rights long after the abatement of 
the emergent conditions which called the restrictions into being. 


* * * 


Speaking of constitutional safeguards, it is heartening to read that 
Congressman Kenneth B. Keating has drafted a set of rules for the pro- 
tection of those whose character is impugned by witnesses in congressional 
investigations. We have seen countless instances in recent months where 
wide publicity has been given by investigative bodies to testimony imputing 
wrongdoing to persons who are helpless to defend themselves. 


Some of the testimony comes from polluted sources. Some of it 
accuses persons already in public disrepute. Much of it can be justified 
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solely because the public benefit derived from exposing crime and corrup- 
tion is deemed to outweigh the occasional injury to the individual. 


Without in any way detracting from the public good which has been 
done by many recent investigations, we hail as a salutary development, the 
formulation of rules by the Chairman of the House Judiciary Committee to 
investigate the Department of Justice, which would afford reasonable 
opportunity for public rebuttal by any person publicly made the subject of 
testimony adversely affecting his reputation. If these rules prove work- 
able, they may be made applicable to all Congressional investigations. 


Postscripts to the Meeting 


A most spirited clash of views was heard in reference to the new rule 
requiring lawyers filing notices of retainers in personal injury actions to 
state whether the claimant was personally known or, if not, who referred 
the case to the attorney and his relationship. 


Many members are incensed and feel as Albert Martin Cohen said, 
that the rule was another strong and dangerous encroachment upon the 
confidential relationship between client and attorney. 


Others, while regretting the necessity for the rule feel, as does Louis 
Waldman, that there is a compelling necessity for it and that we cannot 
close our eyes and be cynical about existing conditions. 


Julius Appelbaum made a good point to the effect that, irrespective of 
the merit or wisdom of this rule, or any other rule, it would be advan- 
tageous if the Appellate Division would see fit to consult with the bar 
association before they were adopted. The bar could always be counted 
on to give its fullest co-operation and the rules then promulgated would 
be received with greater understanding and in good grace. 


After discussion the membership voted to refer the matter to the 
Committee on Supreme Court to discuss and report. 


* * * 


Another very interesting and enlightening debate took place when the 
subject came up regarding the possible adoption of the rule of comparative 
negligence and non-jury trials in personal injury actions. 

Richards Hannah reviewed the various types of statutes dealing 
with comparative negligence which are law in only five of the forty-eight 
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states. He opposed the suggestion on the ground that it would tend to 
increase litigation and prevent settlements in collision cases. Furthermore 
he asserted that cases nowadays are rarely, if ever, dismissed because of 
contributory negligence. 


Norman Lustig went along with the thought that contributory negli- 
gence no longer matters one way or the other. That judges openly admit 
that they disregard it in their decisions. 


As was pointed out by other speakers it is not a healthy situation to 
have judges disregard and refuse to enforce the laws of their jurisdiction 
in their adjudications and that it would be much healthier to change the 
law to conform to actuality. 


The matter was referred to the Committee on Law Reform for 
thorough study. 


S. Martin Adelman, one of our valued members writes from “the 
wilds of Suffolk” : 


“I’ve often meant to write you a commendatory note on your 
excellent publication, but good intentions sometimes are misled. Out 
here in the wilds of Suffolk, it penetrates and brings its messages 
on timely subjects, shedding light on the doings of my colleagues in 
the big Town. Before Suffolk practice graduated, due to the present 
boom in population and activity in real estate, I enjoyed nothing more 
than a day in the Brooklyn Courts and renewal of old friendships. 


Membership in your association means much to me though I don’t 
for the above reasons take advantage of it, as our Courts here become 
as busy as yours and the inevitable delays seep through them, our 
problems approach yours in intensity if not in degree. 


The days of adjournment in lower Courts by telephone, of trying 
to locate the Judge from his other business, so he can hold Court, 
and of the personal approach are becoming relics here, but seriously 
the old fashioned courtliness and grace that you saw occasionally from 
Judge Furman and his Suffolk predecessors is still here. 


I look forward to the coming issues of your bulletin and also to 
the chance of attending some meetings.” 
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BROOKLYN BAR ASSOCIATION 


REPORT OF THE NOMINATING COMMITTEE FoR 1953 


To the Members of the Brooklyn Bar Association: 


Pursuant to Article VI of the by-laws, the Nominating Committee 
reports that it has made the following nominations for Officers, Trustees, 
and the Nominating Committee to be candidates for election at the Annual 
Meeting on May 13th, 1953: 


OFFICERS 


For President George C. Wildermuth 
For First Vice-President Louis Waldman 

For Second Vice-President ...Charles J. Buchner 
For Third Vice-President ....Robert S. Fleckles 

For Secretary Louis J. Merrell 

For Treasurer Francis M. Verrilli 


TrusTEES—Class of 1956 


Louis J. Castellano Max Ehrlich 


Charles J. Dodd, Jr. Frederick A. Keck 
August Zolotorofe 


CS? OPIS ASIN EL RE NEC TIE L ION ILLS RASTA ATR A 


NoMINATING CoMMITTEE—Class of 1956 


Robert W. Cauldwell Gladys Dorman 
Francis A. McGrath 


Dated: March 5, 1953 


Respectfully submitted, 
WALTER BRUCHHAUSEN 
Chairman 


FRANK A. BARRERA 
Secretary 
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Alexander Blume Reports 


In a recent undefended annulment action, brought by a wife on the 
ground that her husband had induced her to enter into marriage with 
him by representing himself as a hard-working citizen, of impeccable 
character and reputation, when in truth and in fact he was a loafer with a 
long criminal record, the plaintiff was doing very well until the very last 
question which her attorney asked: 


“Q. Well, when you confronted him with the fact that he had 
deceived you about his character and reputation, and he admitted 
lying to you in order to get you to marry him, did you thereafter 
cohabit with him as husband and wife? A. Not frequently. 


A lady witness in a divorce action had testified that she went to see 
the defendant husband at his furnished room premises because the plain- 
tiff wife had told her that her husband had not been paying the ten dollars 
a week for the support of the infant child of the marriage as he had agreed 
when they had separated. She continued: 


“So I went to see him to discuss*the non-support payments for his 
child.” 


In a hotly contested separation action the referee took over the ques- 
tioning of the plaintiff wife: 


“Q. So when you decided it was unsafe for you to’ continue to live 
with your husband you left him? A. Yes, sir. 


“Q. When was that? A. In August of 1947. 


“Q. Have you seen him since then? A. Yes, sir, I saw him in the 
street around Christmas of 1951. 


“Q. So the last time you saw him was three years ago? A. Yes, 
judge.” 
Plaintiff’s counsel then took over and corrected the obvious error in 


arithmetic which the Official Referee had made: 
“Q. So you left your husband in 1947? A. Yes, sir. 
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“Q. And you did not see him again until about one year ago? A. 
That’s right.” 


The Referee then angrily said: 


“Q. When I asked you whether the last time you saw your hus- 
band was three years ago you said that was right. Now you say 
you saw him one year ago. A. Well, judge I didn’t want to con- 
tradict you.” 


Plaintiff wife was testifying in an uncontested annulment action 
brought on the ground that defendant husband had defrauded her by 
promising to raise a family and then failing to carry out his promise by 
employing various means to prevent the occurrence of this devoutly-to-be- 
wished-for consummation. Following the testimony relating to the pre- 
marital promises, her lawyer continued : 


“Q. Then three weeks later you were married? A. Yes, sir. 


“Q. What happened then with respect to the conduct of your hus- 
band? A. Well, I don’t know about the honeymoon, because I wasn’t 
paying much attention to what he was or wasn’t doing!” 


A lady witness to the raid in a divorce suit was asked: 


“Q. When you got inside the bed-room, who did you see? A. The 
defendant was there, and a woman sitting on the bed. 


“Q. How was the defendant dressed? A. Well, he wasn’t dressed 
the way I would have liked to see him dressed. 


“The Court: Never mind that. Describe how he was dressed. 
“The Witness: Well, he had his bare feet on.” 


a * * 


Then there was the lady witness in an uncontested divorce action who 
testified : 


“At that time I was on my way to Gimbel’s to exchange a coat for 
my husband that was too small.” 
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Views from Interviews 


7. JAMES S. BROWN 
(President—1951) 


—hby LOUIS E. SCHWARTZ 


A significant phrase, repeatedly used by Judge Brown during my 
interview was, “We lawyers should . . .”. He never would say, “You 
lawyers should . . .”. He seemed to me to be a man who, while fully 
appreciating the dignity and importance of his office, nevertheless regrets 
and resists the tendency to become segregated from lawyers, to lose con- 
tact with them as a brother at the bar and to be “benched off” into the 
highly respected but very lonesome corner reserved for judges away from 
the main but turbulent stream of the life of the lawyer. 


He has been, for the past two months, presiding in Trial Term, Part I. 
From this vantage point the most kindly of souls is likely to look out upon 
the members of his profession with somewhat jaundiced and prejudiced 
eyes. Not so with Judge Brown. He had only praise and good feeling 


mingled with genuine regret that things cannot be made easier and 
pleasanter for us lawyers. 


Aside from all the unavoidable occupational hardships, we lawyers 
suffer from some which are self imposed. So zealous are we in protect- 
ing the rights of our clients, present and future, that we go to extreme 
lengths in building all types of procedural fences, safeguards, hurdles, 
traps and embankments all securely enmeshed in barbed red tape all 
designed to guard “Due Process”. 


Once erected no one is more loath than ourselves to modify or dis- 
card what may have once served a useful purpose, no matter how archaic 
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or obsolete and useless it may have become. The spirit thus becomes 
choked by the empty form and letter of the law. What was originally 


designed to protect justice, itself oftimes becomes an instrument of in- 
justice. 


Pick up any local paper and look at the columns upon columns of 
expensive legal notices. Choose any notice at random. At least 85% of 
the verbiage is stereotyped, unnecessary, repetitious and redundant and 
only serves to hide and befuddle rather than reveal what the notice is all 
about. In an advertisement in a foreclosure sale does a long description 
by metes and bounds tell as much as a simple address by street and num- 
ber? When advertising for unknown relations, do the resonant phrases 
“heirs at law, next of kin and distributees” mean as much as the one word 
“relatives”? Is a service by registered mail less trustworthy and effective 
than personal service? What fortunes of money, time and energy are 
similarly wasted every year in useless expenses of litigation! 


In the field of substantive law we lawyers are more pliable and modern 
than in matters of procedure. But even here there are many nooks and 
crannys wherein we still dwell in the dim and distant past. For example. 
Years ago, when communities were small, it was deemed the duty and 


responsibility of the municipality to clear its few streets of snow and ice 
and the owners of adjoining buildings could not be held civilly liable 
for a failure to clear their sidewalks. Time has marched on. Towns have 
grown into cities having thousands of miles of streets, which they cannot 
always clear quickly after a storm. Doesn’t it seem more sensible that 
each abutting owner who has knowledge of the condition of his own little 
piece of sidewalk, who is required by ordinance to keep it clean, who has 
liability insurance to cover him against any neglect in the maintenance of 
his property, should be civilly liable for his failure to fulfill his duty? 
Doesn’t it seem unjust, in this day and age, for a person who has been 
seriously injured to be compelled to sue the city which may avoid 
liability because of lack of notice or sheer inability to clean the sidewalks 
because of the magnitude of the task? Wouldn’t it seem more just to 
hold that the abutting owner who has notice of the danger and fails to 
perform his duty must respond in damages? Yet the opposite is true. 
Today the owner who neglects to clean his walk of snow and ice cannot 
be held liable. The owner who does attempt to clean it may, however, 
be sued on the theory that he did so improperly. A simple statute can 
change all this and bring more protection both to injured persons, to the 
city and incidentally to lawyers generally. 


165 








































Advance Sheet Quiz —ty K. FREDERICK GROSS 


1. May a seaman recover damages from shipowner, for unprovoked 
assault by fellow seaman, on ground of breach of warranty of sea- 
worthiness ? ( ) Yes ( ) No 











2. Does legatee take absolute title under provision of will reading 
“the share of A shall be held by my executor in trust and the proceeds 
thereof turned over to A or used for her benefit in the judgment of said 
executor”? ( ) Yes ( ) No 













3. Is landowner liable for damages caused by branches of tree, 
growing on his land, falling on public highway, landowner knowing that 
tree was damaged by lightning some years previous to accident? 

( ) Yes ( 


4. May national bank use the word “savings” in relation to its busi- 
ness in its dealings with the public? ( ) Yes ( ) No 


) No 

















5. Is attorney subject to disciplinary action if he, in bad faith, over- 
states demand in complaint in order to bring action in court of general 
jurisdiction ? ( ) Yes ( ) No 


6. May plaintiff, sole eye witness to auto accident, testify in his 
action for damages against administrator of driver of car causing acci- 


dent ? ( ) Yes ( ) No 


7. Is action for wrongful death barred where death occurred on 
March 9, 1950, and summons was delivered to sheriff on March 10, 1952, 
March 9, 1952 being a Sunday? ( ) Yes ( ) No 


8. Will a clause in real estate contract that vendor will pay brokerage 
to named broker, support action by broker against vendor for his fee? 


( ) Yes ( ) No 


9. Is there a publication sufficient to support libel action against cor- 
poration, where corporate officer dictated alleged libelous matter to stenog- 
rapher employed by the corporation ? ( ) Yes ( ) No 


10. Where will gave specified number of shares of stock of named 
corporation (traded generally on exchanges) and testator sold stock before 
his death, do legacies adeem ? ( ) Yes ( ) No 





(Answers on page 176) 
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FRED L. GROSS MEMORIAL CIRCULATING LIBRARY 


Fred L. Gross, former President of both the Brooklyn Bar Association 
and New York State Bar Association, during his lifetime, collected many 
volumes of legal miscellany, and was the author of “What is the Verdict”. 
His widow, Mrs. Fred L. Gross, has graciously presented those volumes 
to our Association, and the gift was accepted with sincere appreciation by 
the Board of Trustees at its last meeting. 


At the suggestion of the House Committee, the Board of Trustees 
has approved the use of these volumes as the nucleus of a circulating 
library for the benefit of our members, to be known as the “Fred L. Gross 
Memorial Circulating Library”. This designation will be in slight recog- 
nition of the respect and affection universally accorded to Fred Gross, 
friend, raconteur extraordmary and brilliant lawyer. 


It is hoped that our members, those erudite and those not so erudite, 
will make full use of these volumes. Gifts of books from our members 
to increase our circulating library will be greatly appreciated. Suitable 
regulations will be established covering removal of those books from the 
library, and we believe that this circulating library will prove a valuable 

, and popular adjunct to our main Law Library. Of course, the volumes 
in our main library are not subject to removal. 


The volumes presented by Mrs. Gross are the following: 


Attorneys At Law: Forbes, Hathaway, Lord Reading and his Cases 
Bryan & Devore Derek Walker-Smith 
James Reid Parker The Nine Old Men 
The Strangest Cases on Record Drew Pearson & Robert S. Allen 
John Allison Duncan The Insolence of Office 


Misleading Cases Wm. B. Northrop & John B. 
A. P. Herbert Northrop 


More Misleading Cases Tammany Hall 
Herbert M. R. Werner 
Still More Misleading Cases Some Makers of English Law 
A. P. Herbert Wm. Holdworth 


Country Lawyer 
p Es Partridge 
Famous Trials of History 
Birkenhead 
What is The Verdict 
F. L. Gross 
Courts & Judges in France, Germany & 
England 
C. K. Ensor 
Legal Miscellanies 
Henry W. Taft 
The British Constitution 
W. Ivor Jennings 
Success in Court 
Francis L. Wellman 


The Story of Law 
John Macy Zane 
Bench & Bar of Other Lands 
William L. Burdick 
Lords of the Press 
George Seldes 
Laugh at the Lawyer who Cross- 
amines You 
Charles L. Cusumano 
Tragedy at Law 
Cyril Hare 
Philadelphia Lawyer 
George Wharton Pepper 
Walter Clark, Fighting Judge 
Aubrey Lee Brooks 





Law and Literature Uncommon Law 
Benjamin N. Cardozo A. P. Herbert 


A Century and a Half at the i 
New York Bar 7 “Taek tee 
Henry W. Taft 


; Lawyers Must Eat 
Mr. 7s Alexander L. Schlosser 


The Road to the Law Law and the Lawyers 
Dudley Cammett Lunt Edward Stevens Robinson 


Kings Counsel Look at the Law 
Roland Wild & Derek Curtis- Percival E. Jackson 


Bennett The Life of Thomas Johnson 


Stranger Than Fiction Edward S, Delaplaine 
Lewis Browne i‘ 


Saengs The Spirit of the Legal Profession 
The my “7 —— Robert N. Wilkin 


On Circuit Labor Lawyer 
Frank Douglas MacKinnon Louis Waldman 


The initial additions to the above are “Trial Judge” (1952), Bernard 
Botein, presented by Justice James S. Brown, and two review copies, sent 
by the publishers, entitled “The Judicial Humorist”, William L. Prosser, 
and “Conduct of Judges & Lawyers”, Phillips and McCoy. Books added 
to the Fred L. Gross Memorial Circulating Library will be noted from time 
to time in the Barrister. 

Lynn G. GoopnouGH, 
Chairman House Committee. 
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Oddities and Fragments —by Louis J. MERRELL 


JUDGES OF YESTERYEAR 


Who remembers the judges of an earlier generation? A few names, 
like those of Cardozo, Pound, Crane, Lehman, stand out in recent memory. 
But of the earlier giants of our highest court, and of the distinguished 
history of that court, the lawyer of today knows or remembers little. 


Church, Folger, Rapallo, Andrews, Cullen, Gray, Hiscock, Bartlett, 
Chase—we come often upon their names in the older New York Reports, 
but we know little of their personalities, their labors, their influence upon 
their times. Truly, the names and lives of great judges, except they be 
of the very highest rank, are writ in water. 


No one has yet done for American judges what the biographer 
Campbell has done for the Lord Chancellors and Chief Justices of England. 


A large amount of biographical material, however, is contained in the 
New York Reports themselves. Tucked away in the front or back of these 
volumes the curious reader will find here and there a tribute by the mem- 
bers of the Court to a departed brother. Some of these eulogies are full 
of noble eloquence and deserve to be rescued from the limbo of oblivion. 


In 77 New York at pages 633-638 is printed the address of Senior 
Associate Judge Folger on the passing of Chief Judge Sanford E. Church 
(May, 1880). Folger was a literary scholar, with a fine sense of style, and 
the word spoken by him in memory of his friend are deeply moving: 


“It is not looked for by the Bar or by the public that we enter upon 
the business of the Court to-day. Our thoughts to-day are far away at the 
new made mound where they have laid our Chief; and are full of the loss 
that has befallen six men, some of whom so long, and all so closely, have 
come together with him in personal and official relations. 


“Death has often come into this Court, to our utter heaviness and dis- 
comfort ; so often that our way thereupon has become a usage. Four times 
has this Court met for business, amid these somber trappings of woe. 
Once, when the high-minded Peckham went so bravely down into the 
waters to his appalling fate. Again, when the rugged and powerful 
Grover, who yielded to naught before, at last yielded all to Death. Then, 
when the ready, the ingenious, the full-minded Allen—much endeared to 
us—at the top of his usefulness and power to serve, gave up the ghost. 
And now, our beloved Chief, with startling suddenness, has been called to 
lay aside the robe and be put upon with the shroud. The plaintive words 
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of Sir Michael Foster come to us from his ‘Crown Law’—we use them 


submissively—‘Heaping affliction upon the heads of the afflicted and 
galling hearts already past cure.’ ” 


* * * 


“For now ten years he has sat at the head of this Bench. Here he 
has been exactly in the focus of the acute and searching intellect of the 
Bar, from which escapes undetected no weakness of the head, or infirmity 
of disposition. The Bar knows that he has led the business of the Court 
with a kindness of disposition, an evenness and serenity of temper, a 
gentleness in restraint, a nobleness of courtesy, a patience of hearing to tyro 
or veteran, that pleased and satisfied and so soothed all as to make even 
defeat seem half success. All who hear me now, know how seldom was 
the thread of argument snapped by interpellant words from him. It was 
as if he bore in mind the saying of Bacon: ‘A much-speaking judge is no 
well-tuned cymbal.’ We may be foolish in the fond belief that there is a 
mutual cordiality between this Bench and the Bar that comes before it. 
We are not mistaken in the belief that whatever be the degree of respect 
and affection felt by the profession for this Court, it is due in the main to 
the official and personal bearing and courtesy of Chief Judge Church 
towards counsel, and the confidence inspired by him. * * *” 
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Barristers’ Verses 


NOTHING LIKE A FEE* 
Lyrics by Ernest Tischler, Esq. 


(To the tune of “Nothing Like a Dame” and apologies 
to the authors of South Pacific) 


We’re called murderers and crooks Lawyers wrote the Magna Carta 
Congress checks up on our capers And the ancient Bill of Rights 
We are written up in books But we have to live by barter 
And in medico legal papers Work as soda jerkers nights, 
They make heroes out of us Lawyers wrote the Constitution 
Give us touching eulogies Serve the needy and the low 

But what don’t we get? But what ain’t we got? 

We don’t get fees! We ain’t got dough! 


What do the politicians think we practice law for? 
What do they think our soldiers went and fought the war for? 


There is nothing like a fee And we're beaten to our knees 


Nothing in the world By the members of the Board 
The good things in life are free Contigulia swings the ax 


: ! 
But you buy them faster with a fee! Lena Bigman gives us hell 


We're abused by Referees But what don’t we get? 
When they’re making an award You know damn well! 


There’s one thing sure to make a woman go 

Come home on a Friday night and tell her you haven’t any dough 
There’s nothing like a fee 

Nothing in the world 

I can’t stand the ecstasy 

Of simply thinking of a fee! 


A STATUE ON THE MALL ** 


I mused before a statue on the Mall. 
A name, no more, incised on weathered stone, 


* This song is one of many sung in the performance of “Don‘t Marry a Lawyer” 
performed by The New York Workmen’s Compensation Bar Association on February 
1lth, 1953 at the Plaza Hotel. Reprinted by permission of Ernest Tischler. 

** Published in the March 1953 issue of “Sonnet Sequences.” 
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Assumed his benefactions would be known 
And laurel-wreathed until the trumpet’s call. 
Unschooled, I scrutinized a hanging spall, 
Where moss in memory perhaps had grown, 
But found no further clue, nor in leaves blown 
And dead long since around a molting wall. 


Ingratitude of men! No ray shone through 

The twilight haze to riddle this dry rot 

Below pocked bronze where pigeons roost and coo. 
Vain glory! Tyrant masked as patriot? 

A quavered churring fell beneath the yew 

That palled the shadow of a ghost forgot. 


Mark S. REARDON, 3d 
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In every Presidential election year 
the question arises, Shall we abolish 
the Electoral College? —then the 
question is shelved until the next 
election. 

Our member, Congressman 
Keogh, in this very interesting arti- 
cle shows why this subject should 
be pursued. 


Shall We Abolish the Electoral College? 
—by Eugene J. Keogh, M. C. 


From time to time throughout our Nation’s history proposals have 
been made to abolish the electoral college system established by Article II, 
section 1, of the Constitution, and the Twelfth Amendment to the Con- 
stitution, which became effective in 1804 and superseded the third para- 
graph of that Article. 

At the present session of the Congress there are pending about a dozen 
proposals in the House of Representatives and one, sponsored by five 
senators in the Senate, to amend the Constitution and abolish the electoral 
college. These proposals have been introduced by members of both poli- 
tical parties, including the chairman and the ranking minority member of 
the House Committee on the Judiciary which has jurisdiction over pro- 
posed Constitutional amendments. 

Ten of the House proposals are identical with the Senate proposal and 
this discussion will be limited to them. They are designed to repeal the 
first three paragraphs of Article II, section 1, as well as the Twelfth 
Amendment, and replace them by a new procedure. 

Under the proposed amendment each state will have an electoral vote 
equal to the combined number of Representatives and Senators for the 
state as it has under the Twelfth Amendment. However, that electoral 
vote will be simply a device for simplifying the counting of the popular 
votes. The present unit-rule system of crediting all the electoral votes to 
the candidate who receives a plurality of the popular vote in the state will 
be abolished. Instead the state’s electoral votes will be divided among the 
candidates in exactly the same proportion as their respective shares of the 
popular vote. To be elected the candidate receiving the highest number 
of electoral votes must receive forty per cent of the whole number of elec- 
toral votes. If no candidate received at least forty per cent—or if two 
candidates an equal and the highest number—of such votes, the Congress 
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by a majority vote of the total membership of both Houses shall choose 
the President from the two candidates having the highest number of elec- 
toral votes. This will replace the present system whereby the President 
may be elected in the House of Representatives by a majority of the single 


votes of each state in the House, and the Vice President by a majority 
in the Senate. 


Background of the Proposals 


On two occasions in our history a president has been elected with 
fewer popular votes than his leading opponent. In 1876 Hayes with 
only 4,033,950 popular votes, but 185 electoral votes, defeated his oppo- 
nent Tilden who received 4,284,757 popular votes but only 184 electoral 
votes. Again in 1888 Harrison received 95,713 fewer popular votes than 
his opponent Cleveland but defeated him by a margin of 65 out of a total 
of 401 electoral votes. 


In the election of 1884 if Cleveland had received 1,100 fewer votes 
in New York State he would have lost that state’s 36 electoral votes and 
would have been defeated for the Presidency, although his total popular 
votes would still have been more than 60,000 greater than his opponent. 
Likewise, in the 1916 election Woodrow Wilson with a plurality of more 
than 560,000 came within less than 4,000 votes of losing California’s 11 
electoral votes and, with them, the Presidency. 


Over the years, the suggestions for change in the method of electing 
one President and Vice President have received occasional added impetus 
from election results such as these examples. 


The Arguments 


There are several major arguments advanced for changing the present 
system and abolishing the electoral college. 

The principal argument is based upon figures comparable to those in 
the examples cited. Where the total electoral vote of a state is credited 
as a unit to the plurality candidate relatively small pluralities in a few 
states with large electoral votes can give the election to a candidate who 
receives a smaller total national vote than his opponent. Furthermore, the 
system does not reflect the will of the people of the state since the minority 
popular votes not only are not credited to the minority candidate but are 
actually credited to his opponent who receives the entire state electoral vote 
asa unit. It is pointed out that in the 1948 election less than 25 million, 
of the 48 million votes cast, were credited in the electoral college to the 
candidate for whom they were cast. The proportional system of crediting 
electoral votes according to the popular vote will eliminate these evils. 
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On the other side it is pointed out that it is generally conceded that 
the strength of our national government is due in no small part to the 
two-party system which functions well under the present method and 
should be preserved, since the only alternatives are a dictatorship or a 
multiple, special-interest party system. Neither party today is established 
on purely sectional or class lines. Under the proposed amendment, it is 
argued, party leaders of both parties who now give consideration to the 
legitimate interests of minority groups would do all in their power to 
retain their respective “safe” states and attempt to curtail the minorities. 
In any event the minorities would organize according to their special inter- 
est thereby creating numerous splinter parties. 

Moreover, even under the proposed system, in two other instances in 
our history a candidate who received fewer popular votes than his opponent 
would have received the larger number of electoral votes and would have 
been elected. 

If the proposed system had been in operation in 1880 Garfield, who 
received a larger popular vote than Blaine, would have received 6.8 
fewer electoral votes than Blaine, and would have been defeated. Also, 
in 1896 McKinley with 567,000 more popular votes than Bryan, would 
have been defeated by a margin of 6 electoral votes. 


Conclusion 


This article has necessarily been confined to a few of the highlights 
of this important question because of the limitations of space. The subject 
might be pursued with profit by the appropriate committee of the Brooklyn 
Bar Association and by the entire membership on a nonpartisan basis. As 
stated in the 1952 Platform of the Democratic Party—“We recommend 
that Congress provide for a nonpartisan study of possible improvements 
in the methods of nominating and electing Presidents * * *.” 
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Barrister x Brivfs —by STANLEY KREUTZER 


*Fructus Augent Haereditatem 


J. Whiffington Sniffle, Esq., was busily 
engaged in reading the news which the 
day hath brought. There was a letter 
here, a newspaper there, and a magazine 
both here and there. And what do you 
know? No matter where he looked, the 
law definitely reared its vibrant head. 
No doubt about it. 


For example—one of the magazines 
was telling the story of the oldest legal 
code which had just been discovered— 
or rediscovered, if you please. Not in a 
new, unknown country, nor in an old 
digging—but in the Museum of the 
Ancient Orient, at Istanbul, Turkey. 

Now, the name itself (of this Museum) 
» has an ancient and mystic sound. But 
the “Code”! Ah—there was a code! 


Three hundred years more ancient than 
the famous Hammurabi Code of Law, 


and a century older than any code ever 
discovered! Here, indeed, was law! Four 
thousand years old; proclaimed during 
the reign of King Ur-Nammu; and en- 
forced (who knows how well). It is 
the Aurora Borealis of man’s striving 
for justice. 

J. Whiffington Sniffle, Esq., then read 
the translation of this code in the Eng- 
lish of its discoverer and translator, Dr. 
Samuel Noah Kramer: 

“If a man to a man with an... . in- 
strument his foot has cut off, 10 
silver shekels he shall pay. 

“If a man to a man with a weapon his 
bones of . . . severed, one silver 
mina (60 shekels) he shall pay. 

“If a man to a man with a **geshpu 
instrument the nose has cut off, 
two-thirds of a silver mina he 
shall pay.” 


Back to the books went Mr. Sniffle. 
Where was this ancient cradle of jus- 
tice? What part of the world is it 
today? And what was its capital City? 


The first thing you know, Mr. Sniffle 
is examining and cross-examining him- 
self. And he was not at all satisfied 
with his answers. So he began to look 
at more books. And he discovered that 
King Ur-Nammu reigned about 2050 
B. C.; that the name of his country was 
Sumer; and its capital city seems to have 
been Ur. Following the trail from books 
into maps, he finally located the land of 
Sumer in what is now the southern part 
of Iraq. 

Somewhere along this almost forgotten 
road, there was discernable criticism of 
this code, because it represented words in 
an era that sought to distinguish itself 
by its deeds. 


J. Whiffington Sniffle, Esq., straight- 
ened ap in his chair. A little more 
tobacco went into his pipe that now was 
sputtering like a wet candle. 


He remembered the recent comment 
by Lord Llewellyn of the British House 
of Lords, who opposed the seating of 
ten women as members, because, said 
his Lordship: “Women talk too much!” 
(His Lordship has made manifest that 
principal and practice are not discordant 
with each other in his life—since he has 
remained a bachelor during his sixty 
years of British residence.) More words! 
Umph! 

And then, Mr. Sniffle observed that 
Irvin Studer of the Canadian Parliament 
(occupation, farmer; residence, Maple 
Creek, Sask.) would like legislatures to 
pass laws quickly—get them done and 
over with; close up the Parliament, and 


*The yearly increase enhances an inheritance. 


** Don’t ask what “geshpu” means. 


It has not yet been translated. 


177 





get back to farming. The trouble with 
our world, says Mr. Studer, is that there 
are too many lawyers in legislative bodies 
and whatever other abilities the lawyer 
has—his great failing is “too much talk” 
in an era that requires deeds. 


But Mr. Studer, M.P., did not follow 
the lead of Lord Llewellyn, H.L., in 
merely opposing those who do a lot of 
talking. Mr. Studer, M.P., has a solu- 
tion—quick, overwhelming, and impres- 
sive. Occupational disease—talk. Oc- 
cupational therapy—get rid of lawyers. 
Continue our “Senate and Lower House,” 
he said—but make “an intermediate place 
where we could put all those lawyers, 
those people who make their living by 
their mouths. In that way, they could 
talk the year ’round and us farmers 
(could) go back home and do something 
for the well-being of the country. The 
place for lawyers ought to be an inter- 
mediate one that has been described in 
the Bible as ‘Limbo’.” 


* * * * 


And since those four thousand years, 
the law of the land is no longer writ 
on clay tablets. We do not require a 
University of Pennsylvania cuneiformist 
to discover or a Dr. Samuel Kramer to 
translate the laws of our land, Today—in- 
terpretations are very easily found (well 
hardly) in the hundreds of thousands of 
books, magazines, pamphlets, etc., and the 
millions and millions of words which go 
into the decisions of our judges and 


courts, our legislative journals, our Con- 
gressional Record, etc., etc. 


Life has become simple for Mr. Studer. 
“Do away with the lawyers,’ says he, 
and there will be less words. The irony 
of it is that the Constitution of the United 
States is as an Ark of the Covenant to 
our judges. It is one of our bulwarks 
against tyranny — because lawyers have 
given meaning to words, and because 
words have made real substance of the 
spirit of our nation. Out of this, judges 
have established justice throughout the 
land. Because of words, the impatience 
of the tyrant has never found seed on 
our shores. Because of this—there are 
J. Whiffington Sniffles today, like there 
were Ephraim Tutts yesterday. Because 
of this, there is a Record of the things 
we do. It is this Record which is so 
close to the touchstone of our republic— 
still the finest system in the world. It is 
because of this that men like Studer can 
have their views in Canada; that men 
like Senator McCarthy can express their 
views in our Senate; that men like Con- 
gressman Velde can express their views 
in our House of Representatives. And 
it is because of this that no one need 
hesitate to differ nor is there any com- 
pulsion to agree. I suppose, that J. Whif- 
fington Sniffle, Esq., can mean any one 
of us who likes to think seriously about 
the link between the past and the pres- 
ent—and finds that justice and liberty, 
after four thousand years, are still the 
great objective in this imperfect world. 


MEMBERSHIP IN THE ASSOCIATION 


The Committee on Increase of Membership has commenced a drive 


to add 250 members to our rolls. 


Each of you can help by trying to 


produce at least one new member for this drive. 


Epwarp J. CONNOLLY, Chairman, 


Committee on Increase of Membership. 
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The Voice of Court Street 
—by ALICE ELEANOR RUBIN 


(Editor's Note: Every month a question of current interest is pre- 
sented by our Inquiring Reporter to lawyers on Court Street. In order 
to obtain frank opinions, she has found it necessary to promise that the 
names (though known to her) will not be published.) 


Question: Should we have a compulsory auto insurance law? 


Yes. Although most drivers today carry casualty insurance, the bill 
would cover the remaining few who are not insured. It would also deter 
operators from using old and mechanically defective automobiles on the 
highway since same would constitute poor insurance risks and therefore 
be uninsurable. It would also enable all those who are injured to be 
assured of compensation for their injuries regardless of the wealth of the 
owner or operator of the vehicle—B. G. 


* * * 


No. Insurance companies cannot be compelled to take risks. There- 
fore, the only alternatives are either to have the State of New York go 
into the insurance business to issue insurance policies to all drivers or 
to deprive many motorists of their licenses to operate a motor vehicle for 
failure to obtain insurance from private carriers. I agree with none of 
these policies.—E, R. 


* * * 


Yes. I think this would be a very practical solution to the growing 
problem of the heavy incidence of casualties in vehicular mishaps. This 
would insure a just recovery to every claimant. I firmly believe that the 
next step would and should be to submit these motor vehicle claims to 


special tribunals for arbitration and thus clear up the court calendars. 
—L. D. 


* * * 


Yes. There is an ever increasing need for judicial and legislative 
regulation of the treacherous motor vehicle. In this connection, the pro- 
posed law is a major step. The courts and lawmakers are weighing meas- 
ures directed at various aspects of the problem, such as comparative 
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negligence. Compulsory insurance is an indispensable aspect of modern- 
day life —A. P. 
a * 

Yes. I think, however, that the only way for compulsory insurance 
to work is for all the private carriers to insure all those who apply fo 
insurance and to have a fund set aside for so-called bad risks, so that each 
company would be assigned a certain percentage of these risks.—H. C. 


New Members 


The Committee on Admissions of which Mr. John H. Schmid is Chair 
man, has approved the following applications for membership: 


Active: 
RicHARD VINCENT BLAKE, c/o Title Guarantee & Trust Co., 17 
Broadway, New York 5, N. Y. 
SipneEy S. LoBerFELD, 1 East 42nd Street, New York, N. Y. 
WitiraM P. Rarrerty, 150 Broadway, New York 38, N. Y. 
HERMAN SCHECHTER, Municipal Building, New York, N. Y. 
Louis W. Younc, 822 DeKalb Avenue, Brooklyn 1, N. Y. 


Junior: 
Wituiam T. Bexvarp, Jr., 1305 Sutter Avenue, Brooklyn, N. Y. 
Epwarp Tuomas Lonco, 1338 Bushwick Avenue, Brooklyn 1, N. Y. 
Noe Rusinton, 32 Court Street, Brooklyn 1, N. Y. 


Associate: 
Harry Wo tre, 65-70 Booth Street, Rego Park, N. Y. 


The Committee on Admissions has received the following applications 
for membership : 


Active: 
SAMUEL Y. GitLtn, 1540 St. Marks Avenue, Brooklyn, N. Y. 
LeonarD Pace Moore, 25 Broadway, New York 4, N. Y. 


Junior: 
Joun Ricney Carrot, 7501 Ridge Blvd., Brooklyn 9, N. Y. 
James V. Fotey, 439 62nd Street, Brooklyn 20, N. Y. 
Frank A. Hiaeins, 129 Pierrepont Street, Brooklyn 1, N. Y. 
Tuomas J. Keenan, 32 Court Street, Brooklyn 1, N. Y. 
TueoporE Aucust NasDAHL, 363 Fulton Street, Brooklyn 1, N. Y. 
Vincent J. Passacagua, 32 Court Street, Brooklyn 1, N. Y. 
Rosert Morris Sparaco, 50 Court Street, Brooklyn 1, N. Y. 
Harop IrA VENOKUR, 100 Centre Street, New York, N. Y. 
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